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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 
No. 2361-57 


PETITION OF JOHN CUNNINGHAM FOR REMOVAL 


OF GODFREY P. SCHMIDT AS MONITOR 


JOHN CUNNINGHAM, one of the plaintiffs above named, makes 


this petition on his own behalf for: 


(a) The removal, by this Court, of GODFREY P. SCHMIDT, Esq, 
as Monitor, pursuant to Paragraph 2 of the Consent Order dated and 


filed January 31, 1958, and, 


(b) The appointment by this Court of a Successor-Monitor in 


place and in stead of GODFREY P. SCHMIDT, pursuant 
2 of said Consent Order. 


to Paragraph 
| 


The facts and circumstances upon which this petition is based, 


are respectfully set forth as follows: 


* * * 


[ Filed May 13, 1958] 
NOMINATION BY PLAINTIFFS 


We, the undersigned, plaintiffs in the above entitled action, hereby 


nominate, pursuant to Section 2 of the proposed Consent 


Order, which 


constitutes the basis for the settlement of this case as approved by the 
parties and the Court, our attorney, GODFREY P. SCHMIDT, for appoint- 
ment to and service on the Board of Monitors created by such settlement. 


Dated: New York, N.Y. 


a Sl a /s/ John Cunningham 


/s/ Thomas C. Manning 


/s/ Frank Kennedy 
/s/ Andrew Boggia 
/s/ George Becker 
/s/ Joseph Molloy 
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/s/ John McManus 

/s/ Harold Will 

/s/ Steve Milone 

/s/ John McGlynn 

/s/ Edward McFarland 
/s/ John Olsen 

/s/ Hobart Gale 


[ Filed May 27, 1958] 


ORDER APPOINTING MARTIN F. O'DONOGHUE 
AS CHAIRMAN OF THE BOARD OF MONITORS 


[It is stipulated by all parties that the order 
appointing Martin F. O'Donoghue Chairman of 
the Board of Monitors was entered on May 27, 
1958. } 


[ Filed June 26,1958] 
EXCERPTS FROM AFFIDAVIT IN REPLY 
CITY OF WASHINGTON, DISTRICT OF COLUMBIA: 
JOHN CUNNINGHAM being duly sworn deposes and says: 
1. Iam constrained to submit this reply in answer to the affidavit 
of GODFREY P. SCHMIDT, sworn to May 8, 1958, as an aid to the Court 
in evaluating the merits of my application to remove Godfrey P. Schmidt 


as Monitor. 

2. Iam a truck driver, and have been a rank and file member of 
the Teamsters Union for fifteen years. I have long before the institution 
of this suit been aware of the evils in the management of our Union. At 
a great personal risk, I have over the years sought to be heard at my 
local union, in an effort to remedy these evils. As a result, I have been 
the victim of many reprisals. Seven of my trucks have been damaged or 
destroyed by vandals. My employers have considered me an occupational 
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hazard. Over the years, four of my automobiles have been destroyed or 
damaged. During my investigative activities in this case, I have been 
exposed to serious physical reprisals because of my activities. At one 
time, in California, the diligence of an alert police force prevented 
serious injury against me. 

* * * * * 

As one of the plaintiffs who spear-headed this action, Iam certainly 
entitled to be heard. Godfrey P. Schmidt seeks to divert the impact of 
my application, by directing a considerable portion of his opposition to 
me, instead of to the facts. He cannot grapple with the facts nor the 
issue emerging from them. He selects me as an easier target. Of 
course I deny categorically each of his innuendos, investives or any of 
the products of his imaginative mind. In any event, my fitness is not an 
issue. It is his unfitness to serve as a Monitor that is before the Court, 
and your Honor is entitled to documentary proof and facts, and not a 
barrage of invectives against me. If, as Godfrey P. Schmidt intimated, 
he intends to invoke the forum for the trial of libel against me, it is 
submitted he has the same privilege as others, who to their regret, 
chose that forum. 

10. Godfrey P. Schmidt made the suggestion that by attacking him 
I am attacking the other Monitors. He is now trying to shield himself 


with Monitors with whom I have no complaint whatsoever. I wish to 


make clear I did not, and do not, question in any manner whatsoever, 
| 


the integrity, character or fitness of the other Monitors. Attempting 
to use them as a screen to shelter him, is characteristic of Godfrey P. 
Schmidt. He cannot pursue his own course, so he wants me and this 
Honorable Court, to shift the issue to another field. This is simply 
characteristic of the usual red herring maneuver when there appears 
an insurmountable obstacle. 
Like men with sore eyes, Godfrey P. Schmidt finds the light painful. 
While the darkness which permits him to see nother, is restful and agree- 


able. He would prefer to have the facts disclosed in this affidavit* * * 
* * * * * 
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I strongly urge that should this Court remove Godfrey P. Schmidt, 
that either Mr. Consodine or Mr. Nelson be appointed as Successor- 
Monitor. 

It is submitted that my application demonstrates that Godfrey P. 
Schmidt, by his own acts of indiscretion, has destroyed his usefulness 
as a Monitor. It is requested that this Honorable Court exercise the 
discretion vested in it and direct the removal of Godfrey P. Schmidt 
from the office of Monitor and appoint in his place and stead, either 
William A. Consodine or Curtis A. Nelson. 


/s/ John Cunningham 


[Jurat dated June 26, 1958] 
* * * 


[ Filed July 6, 1959] 


TO: Honorable F. Dickinson Letts 
Judge; District Court of the United States for the 
District of Columbia 


The plaintiff, John Cunningham, by his attorney Jacques M. 
Schiffer, in the place and stead of Godfrey P. Schmidt, resigned, 
respectfully proposes that the Court appoint in the place and stead of 
said Godfrey P. Schmidt, resigned, Bartley C. Crum, Esquire, Attorney- 
at-Law, as a member on the Board of Monitors in the above-entitled 
action. 

It is respectfully submitted that Bartley C. Crum, Esquire, is, in 
the opinion of the plaintiff, John Cunningham, and his attorney hereunto 
subscribing, the best qualified person to assume the responsibilities of 
the office of member of the Board of Monitors, and enjoys a fine reputa- 
tion for legal ability and professional integrity. 


JOHN CUNNINGHAM, PLAINTIFF 
by Jacques M. Schiffer, his attorney 


by /s/ Jacques M. Schiffer 
32 Broadway 
New York 4, New York 


JULY 1, 1959 


[ Filed July 13, 1959] 


BOARD OF MONITORS 
For the 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, C 
WAREHOUSEMEN AND HELPERS OF AMERI 


Appointed by the United States District Court 
For the District of Columbia 
* * 
Martin F. O'Donoghue, Chairman 
831 Tower Building 
Washington 5, D. C. 


Godfrey P. Schmidt 
12 East 41st Street 
New York 17, New York 


Daniel B. Maher 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Hon. F. Dickinson Letts 

U.S. District Court for the District of Columbia 
Constitution Avenue & John Marshall Place, N.W. 
Washington, D. C. 


Re: Civil Action No, 2361-1957 
Dear Judge Letts: 


UFFEURS, 
A 


June 26, 1959 


For the reasons set forth in the accompanying letter and subject 


to your approval, I hereby resign as Plaintiff's Monitor in the above 


entitled action, and I respectfully request your approval 
as possible. 


as promptly 


I am authorized by the twelve loyal Plaintiffs to propose, as my 


successor, my associate, Lawrence T. Smith, who is and has been very 


familiar with this case from its inception. Mr. Smith is 


prepared to 


live in Washington and to give his full and exclusive time to service as 


Plaintiffs' Monitor. While this arrangement will somewhat cripple my 
office, I think that it is in the interest of the Plaintiffs and the class they 
represent. Therefore, I personally urge your approval of Mr. Smith as 


the nominee of the Plaintiffs. 
However, I shall continue as Plaintiffs’ counsel 


Sincerely, 


GPS:r /s/ Godfrey P. Schmidt 


[ Filed July 13, 1959] 


June 26, 1959 


Hon. F. Dickinson Letts 

U.S. District Court for the District of Columbia 
Constitution Avenue & John Marshall Place, N.W. 
Washington, D. C. 


Re: Civil Action No, 2361-1957 
Dear Judge Letts: 

The accompanying letter of resignation has been something I have 
been pondering ever since the recent Court of Appeals decision. I am 
impelled to ask your approval of my resignation upon the basis of a 
combination of reasons: 

1. The above entitled case has, for approximately two years, 
practically monopolized my wholehearted efforts. Indeed, my pre- 
occupation with the case and especially my function as a Monitor have 
seriously interfered|with my career as a general practitioner. In 
justice to my family and to myself, I must now resume the general 
practice of the law. I can no longer yield to the Monitorship the time 
it will need in the next six months or one year. 

2. My determination to resign was partially influenced by the 
indisputable fact that, because of the retaliations and reprisals practiced 
upon me by the defendants, my work as an attorney and as Monitor has 
been largely unremunerated. I did receive (after long delays) my 
Monitor's fees for the first six months of the Monitorship and for the 
months of February, March and April, 1959. I received no compensa- 
tion as Monitor whatsoever for the months of August, September, October, 
November and December, 1958, nor for January (and May and June, 
which were not yet billed) of 1959. In flagrant breach of repeated 
promises by defendants and their counsel payment of the counsel fees 
which you allowed me for my services as Plaintiffs’ attorney for the 
period from July to January (both months inclusive) 1957 and 1958 has 
been resisted and refused. Yet all the while moneys are and have been 
literally shovelled out of Teamster treasuries for legal services approved 
or permitted by defendants often for questionable purposes. In no case 
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was any payment ever made to me except after captious and false 
objections respecting fees and expenses. Other Monitors were paid 
promptly and by return mail. I was always made to wait, even for 
expenses, many months. I cannot afford to continue as the long-suffer- 
ing victim of such a deliberate strategy of vendetta, evoked simply and 
solely because I discharge my duties as a Court officer and attorney in 
a manner displeasing to Hoffa et al. 

3. Inever seriously thought of resigning unless and until we 
achieved Appellate Court vindication of the policies and theories which 
I have advocated from the beginning and in which I was so ably joined 
by Chairman Martin F. O'Donoghue. The recent Court of Appeals 
decision, sustaining you in every important respect, constituted an 
unprecedented confirmation of those policies and theories. I am 
convinced that no attempt to over-turn that result will avail. Therefore, 
implementation of the Court of Appeals decision sustaining Your Honor's 
orders can be entrusted to Lawrence T. Smith as Plaintiffs' Monitor. 
He is, and from the beginning has been, thoroughly conversant with the 
case and its many problems. 
4. It is my view, based on past experience with the defendants’ 
tactics of litigious obstruction, that this implementation will require 
the entire services of the Plaintiffs' Monitor. I cannot make a career 
of a single case at the expense of my established practice and my faith- 
ful clients. 
5. I retain my status as attorney for the Plaintiffs, In that 
capacity, I shall do what is necessary to bring to trial the pending 
charges (with such additions as later evidence warrants) against Mr. 
Hoffa. I do not believe that as a Monitor I can properly devote to this 
purpose the time that it will require. 
6. It is my intention, too, as attorney for the Plaintiffs, to make 


a motion to punish defendants because of their contemptous policy and 


practice of systematic and inexcusable retaliation against me in viola- 


tion of Section 13 of the Consent Order. In my motion papers I shall 
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develop this violation in all its sordid detail (including attempts, 
indirectly made, to bribe me and to obstruct justice). It seemed to me 
that such a motion to punish obstruction of justice would be more 
appropriately litigated by me as Plaintiff's counsel than as Monitor. 

7. Experience as a Monitor has demonstrated to me conclusively 
that there can be no reasonable hope of internal reform of the Teamster 
organization and of its governing hierarchy while it is under the refract- 
ory domination of Hoffa and his clique. They have never cooperated with 
the Monitors nor this Court. They do not want to clean up nor to demo- 
cratize their union. They believe, as Hoffa put it on television the other 
night, that union officers are the union. His henchmen believe, as one 
of the said, in effect, on the same CBS program, that the end justifies 
the means, even violence. Yesterday's witnesses before the McClellan 
Committee left a similar impression. Unless Congress, by more 
drastic, more expeditious and more efficient means than the somewhat 
cumbersome Monitorship procedure, come to the aid of the Silent, 
victimized and generally decent union membership, this country will 
have consigned millions of hapless workers -- who are, and who have 
reason to be, afraid to assert fundamental American rights - to a virtual 
servitude and to a kind of dictatorship, reminiscent of the red, black and 
brown fascisms which have corrupted freedom and degraded the human 
person across the seas. The strategy of Hoffa and his associates has 
become transparent. Having almost unlimited funds at their disposal, 
they authorize, inspire or tolerate a variety of specious or spurious 


litigations to balk the Monitors and this Court. (In our day no one uses 


the Constitution as much as the criminal or the communist.) They try 
to keep the Monitors off balance by constant law problems and law suits. 
In this connection you should, I think, authorize the Monitors to hire, at 
defendant's expense, a competent Washington, D.C. law firm to take over 
this burden of law work and litigation from the Monitors, thus permitting 
the latter to concentrate on monitoring. If defendants want to harry the 
Monitors with litigations, an ironic justice will in this way require the 
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defendants to foot the bill. 
I want to be free to write and to speak of these subjects 
out the censorship which defendants have lately sought t 
I can do this more easily if I resign as a Monitor. 


In any case, having come to these conclusions, 


at will, and with- 


® impose upon me. 


8. The Court of Appeals decision of June 10, 1959) contrary to Your 


Honor's ruling, found a potential, as distinguished from 
of interest in the fact that I have been "lawfully, in good 
openly" representing my clients in areas which are outsi 
diction of the Court and of the Consent Order, namely, c 
ing, arbitration and N.L.R.B. proceedings. While I do nd 


an actual, conflict 
conscience and 
de of the juris- 


Ollective bargain- 


t agree with the 


legal reasoning of the Court of Appeals in this connection, I must respect 


and defer to their authority. The Court of Appeals in No 


14,983 and in 


No. 14,950, refused to disqualify me or even to rule on disqualification. 
It was reserved to Your Honor to determine "whether the conflict of 
interest which was shown disqualifies" (emphasis mine) 


me as a Monitor. 


I have no fear that there is any basis for disqualification, However, ever 
since I first read the Court of Appeals decision I have refused to represent 
any client in any dealings with Teamster subordinate bodies (over which, 

it would appear, neither this Court nor the Court of Appeals nor the Moni- 
tors have any direct jurisdiction). The Court of Appeals deems my 
representation of employers in negotiating with Teamst er locals as 
tending "potentially * * * to condition the exercise of * * * (my) * * * 
public responsibility as an officer of the Court". In effect Iam being 
asked to choose in the future between the Monitorship and| my practice. 
to achieve the 
d that is 


unsurpassed by any one connected with this case. If that record alone 


My record of tireless, extensive and successful endeavor 
aims of the Consent Order speaks for itself. It 1s a recor 


does not eliminate suspicion of even potential conflict, I cannot, in an 
effort to pile further proof on proof, longer neglect my legal practice 
for the Monitorship. I know of no large employer I represent who would 
not have problems from time to time involving some strategically placed 
Teamster local. 
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Let me add an expression of my sincere gratitude to you for the 
outstanding competence, unfailing courtesy and indomitable courage 
which have characterized your adjudications in this case. Such compe- 
tence was not a mere routine copying of precedents. It manifested 
originality and imagination of the kind that is necessary to blaze new 
trails in the law, to establish novel precedents and to illuminate and 
illustrate the traditional glory of our courts of equity: they originate 
remedies appropriate to the evil needing correction even where there 
are no precedents and scarcely any standards. 


| Very cordially and sincerely, 
GPS:r /s/ Godfrey P. Schmidt 


P.S. 

I say above that I agree with Your Honor's view and not with the 
reasoning of the Court of Appeals as to my potential conflict of interest. 
Perhaps I should explain. I do not know what the word "potential" or 
"potentially"' means in this connection. 

(a) If it means possible or possibly, no one is immune from such 
"conflict of interest"! .Every man is potentially a sinner or a saint or 
anything else, good or evil, you want to imagine. 

(b) If the words "potential" or "potentially" do not signify mere 
possibility, they might refer, analogously, to what theologians call an 
"occasion of sin". The fact is, however, that theologians have carefully 
defined by what they mean as such an "occasion". An occasion of sin, 
according to their well developed literature, is an extrinsic circumstance 
(person, place, thing, environment, work, etc.) which offers to some- 
one's inclination an, opportunity and enticement to evil. In my represent- 
ation of employers I have had neither the inclination nor the opportunity 
hor the enticement "to condition the exercise of --- (my) --- public 
responsibility as an officer of the Court". 

(c) Alternatively, the words "potential" or "potentially" might 
have reference to the Canons of Professional Ethics. Again I am unable 
to perceive how they condemn me: "The obligation to represent the 


11 
client with undivided fidelity and not to divulge his secrets or confidence 


forbids also the subsequent acceptance of retainers or employment from 
others in matters adversely affecting any interest of the [client with 
respect to which confidence has been reposed."" No one can deny the 
fact of my undivided fidelity. No one can point to any secrets or confi- 
dences I have divulged. My employment by employer clients at no time 
actually or potentially affected adversely the interests of my Teamster 
clients. Every employer I represent (I would represent no other kind) 
was and is wholeheartedly behind the objectives of the Consent Order 
and of the Monitorship. Nor can I perceive that the words "potential" 
or "potentially" are properly directed to me in the light of the meaning 
of Canon 6 which defines "conflict of interest" as follows: "* * *a 
lawyer represents conflicting interests when, in behalf of one client, it 
is his duty to contend for that which duty to another client requires him 
to oppose". I was never put into such a position of dual loyalty, actually 
or potentially, -- unless the word "potentially" imports mere possibility. 
If it does, then all of the Monitors were and always will be in a position 
of potential conflict. 

/s/ GPS 


[ Filed August 27, 1959] 


MOTION FOR LEAVE TO INTERVENE AND 
FILE THIRD PARTY COMPLAINT 


Come now Joseph Westenberg, Cyril Novotny, Carl) H. Britts, 
Thomas Goad, and James Martin, by their attorneys, Jacques M. Schif- 
fer and J. Benjamin Simmons, and move the Court to permit said parties 
to file a third party complaint permitting them to intervene as plaintiffs 
in this cause; said third party complaint being attached hereto and hereby 
referred to for identification and consideration in connection with this 
Motion; that also attached to this Motion is an Affidavit executed by these 
plaintiffs clearly showing that they are entitled to intervene as of right 
under Rule 24a (2) of the Federal Rules of Civil Procedure. 


/s/ Jacques M. Schiffer 
32 Broadway 
New York 4, New York 


/s/ J. Benjamin Simmons 
1010 Vermont Ave., N.W. 
Washington 5, D. C. 


Attorneys for Third Party Plaintiffs 


[ Filed August 27, 1959] 


AFFIDAVIT 

JOSEPH WESTENBERG, CYRIL NOVOTNY, CARL H. BRITTS, 
THOMAS GOAD, and JAMES MARTIN, being members in good standing 
of the INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN & HELPERS OF AMERICA, and being members in good 
standing of the local unions, each as follows: JOSEPH WESTENBERG, 
Local 107, Philadelphia, Pennsylvania, CYRIL NOVOTNY, Local 377, 
Youngstown, Ohio, CARL H. BRITTS, Local 135, Indianapolis, Indiana, 
THOMAS GOAD, Local 327, Nashville, Tennessee, and JAMES MARTIN, 
Local 89, Louisville, Kentucky, for and on behalf of themselves and all 
others similarly situated as members of the class of 1,600,000 dues- 
paying, rank and file members of said International Brotherhood of 
Teamsters, the specific names of a large segment of said class is now 
being prepared for joinder in this motion and will be supplied to this 
Court and incorporated in the filed papers herein, and all in good stand- 
ing, and having a vested and monetary interest in the funds, assets and 
treasuries of the said International and their respective Local Unions, 
as and for the pleading accompanying their motion to intervene in this 
action in order to remove LAWRENCE T. SMITH as a Monitor and to 
remove MARTIN F. O'DONOGHUE as a Monitor and for the further 
relief prayed for herein, aver and allege as follows: 

AS AGAINST LAWRENCE T. SMITH: 

1. He is, and prior to and during the course of action was, an 
associate of Godfrey P. Schmidt, the lately resigned Monitor, and was 
actively engaged in his own behalf and that of Godfrey P. Schmidt while 
Schmidt was a Monitor in the representation of Producers Distributors 
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Associates, an employer, in arbitration proceedings in New York involv- 


ing Teamster Local 816, including conferences with the |Secretary- 
Treasurer of the local in New York; that he appeared before the National 
Labor Relations Board on behalf of Howard Johnson Restaurants in con- 
nection with decertification proceedings involving this same local; that 
he represented the Schrafft's Restaurant chain in New York and in 
connection therewith assisted in passing upon a contract between Team- 
sters Local 816 and a trucker company who is the commissary carrier 
of Schrafft's, and had conferences on the contract with the Secretary- 
Treasurer of the local; that he represented the Coin Service Company 
of New Jersey in negotiations of the company looking forward to a 
contract with Local 575, a Teamster local in New York,| and also 
represented the Independent Sanitation Owners Group of! New York in 
contractual negotiations with Teamsters Local 813; and, that during 
such representations and negotiations on behalf of management in 
treating with the several Teamster locals he used his potential pressure 
as an associate of Schmidt, while the latter was a Monitor, upon the 
Teamster locals with implied threats of retribution in the affairs of 
the Teamster organization itself; and, thereby, LAWRENCE T. SMITH 
has rendered himself unfit to be a Monitor due to his apparent conflict 
of interest. 
2. On information and belief, which petitioners verily believe, 
Smith has a financial interest in the outcome of this action, in that, as 
an associate of Schmidt he will partake of the legal fees finally awarded 
to Schmidt in this case, and since the issue of legal fees is being serious- 
ly contested as same apply to Schmidt, Smith is unfit to|be a Monitor by 
reason of his apparent conflict of interest. 
3. That Smith is, and has been from a time prior|to and during 
the course of this lawsuit, the alter ego, partner, spokesman and 
associate of Schmidt in this very lawsuit at bar, and he should be 
removed as Monitor since his appointment as Monitor and his service 
in such capacity as an officer of the Court is directly violative of the 
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decision of the Court of Appeals in this case decided June 10, 1959 


(No. 14983) and his service as a Monitor is designed to circumvent 
the conflicts of interest affecting Schmidt, of all of which Smith is 
part and parcel in each and every instance, and amounts to but a 
perpetuation of the evils surrounding the potential conflicts of interest 
of Schmidt in the name of his own partner, associate and direct parti- 
pant in the acts complained of, and makes for a travesty of equitable 
principles inherent in the office of a Court-appointed officer. 

4. Smith is the attorney of record for Schmidt in an action entitled 
"Cunningham v. Schmidt," now pending in the Supreme Court of the State 
of New York (Index No. 10920-1958). This is an action for an accounting 
of monies received by Schmidt in an amount calculated at upward of 
$50,000 for which Schmidt has refused to account, same having been 
contributed for the cause of the plaintiffs in this very case at bar, in 
partcontributed by members of industry whose interests were and are 
directly opposed to, the interests of the Teamster organization and 
apparently contributed to foment and destroy the integrity of the Team- 
ster organization, some of these business contributors having contract- 
ual labor relationships with the Teamster organization, in some of which 
monies Smith shared with Schmidt as his associate in this very case at 
bar. It is expected|that Smith will be a witness in behalf of Schmidt at 
the trial of said action, and Smith having an interest in the outcome of 
said lawsuit and being attorney of record for Schmidt therein, Smith is 
disqualified to be a Monitor by reason of his conflict of interest. 

9. That Smith, on information and belief which petitioners verily 
believe, immediately prior to his induction into the office of Monitor, 
proclaimed, in substance and effect, that he would "get" the officers of 
the International Brotherhood of Teamsters and remake the organiza- 
tion in a fashion suitable to himself, and that this statement, having 
been made before he undertook the duties of Monitor, disqualified him 
from that office by reason of his pre-judgment of any issues which 
would come before him as a Monitor and evidence such a predisposition 
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toward the International and its officers before hearing any evidence 


or investigation of such matters as he, as Monitor, would be called 
upon to decide in fairness to all parties concerned, that he should be 
disqualified from the office of Monitor by reason of this gross violation 
of the very precepts of equity and justice governing the office and actions 
of Court appointed officers charged with the duties and responsibilities 
inherent, as here, in the office of Monitor. 
6. The twelve independent plaintiffs, purportedly represented by 
Schmidt, did not nominate and approve the appointment of Lawrence T. 
Smith to be a Monitor, but this appointment was dictated by Schmidt 
himself, and therefore Smith should be removed as a Monitor since he 
does not represent the true desires of the twelve independent plaintiffs 
for a successor Monitor to Schmidt; all the foregoing on information 
and belief which petitioners verily believe. 
7. That petitioners, until the date of this motion|had no prior 
knowledge of the allegations set forth in the paragraphs hereof numbered 
1 through 6. 
And, by reason of the foregoing, and for such other reasons as 
will appear to the Court in oral hearings on the motion to remove Smith 
as a Monitor, the applicants, as members of the defendant IBT comprise 
a class whose representation by existing parties is or may be inadequate 
and the applicants are or may be bound by a judgment or order in this 
action induced by the Monitor Smith, acting alone or in concert with 
others; And, that the questions of law and of fact inherent in this motion 
are common to the main action and vitally affect its merits and the future 
course of this litigation, 
The moving parties request an oral hearing and the opportunity to 
present testimony on this motion. And, further, the applicants respect- 
fully pray for an order staying all actions by Lawrence T. Smith asa 
Monitor until the final determination of this motion, and staying the 
International from paying any monies to him as a Monitor until the 
final determination of this motion. 
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AS AGAINST MARTIN F. O'DONOGHUE: 

1. O'Donoghue was attorney for the International Brotherhood of 
Teamsters, and counselled the International with regard to the operation 
of this convention in 1957; and as counsel, undertook to advise concern- 
ing the conduct of a legal, bona fide convention and election of officers 
of the International. For his services in this respect, O'Donoghue 
received a fee. 

2. O'Donoghue was the original attorney for the International in 
this very case at bar. During the course of his representation of the 
International he stated to this Court his assurances as an officer of 
this Court and his full integrity as an attorney at law, that the election 
of the officers and the conduct of the convention were completely bona 
fide. During the period when O'Donoghue counselled the International 
with regard to its convention and represented the International in this 
very case at bar, he was the recipient of confidential communications 
from his said clients and it was expected that what information he had 
received, as an attorney from his clients, would be treated as a privi- 
leged and confidential communication. For this legal service O'Don- 
oghue received fees from the International. 

By reason of the foregoing, O'Donoghue as a former attorney for 
the International and its officers is disqualified from acting as a Moni- 
tor since the very information which he received both during the con- 
vention and as an attorney for the International and its officers he is 
now using as a weapon against his former clients and this is completely 
violative of every precept governing the office and conduct of a Monitor 
as a Court appointed officer. 

3. On information and belief, which petitioners verily believe, 
O'Donoghue is an attorney for a competitive union, affiliated with the 


AFL-CIO, The AFL-CIO has been engaged in a vituperative campaign 


against the Teamster organization and expelled the Teamsters from the 
AFL-CIO and while O'Donoghue was acting as a Monitor, he has been 
receiving legal fees from the AFL-CIO organization whose avowed 
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purpose as a competitive union is to destroy or debilitate the integrity 
and membership of the Teamsters organization; and O'Donoghue in 
attempting to serve two masters, the AFO-CIO on the/one hand and as 
a Court appointed officer, to wit., a Monitor, drawing monies from the 
general treasury of the International on the other hand, is guilty of a 
gross potential conflict of interest inimical both to the responsibilities 
and obligations of his office as a Monitor and his responsibilities to the 
International itself. 

4. O'Donoghue has made public pronouncements of anti-Teamster 
nature and has cast himself as a potentially dangerous and vicious advo- 
cate of the foes of the Teamster organization to a degree so intense that 
he should be removed as a Monitor by reason of his increasing loss of 
objectivity and fairness which are inherent in the position of a Court 
appointed officer, as herein called a Monitor, and the likelihood is 
evident that O'Donoghue has departed from a sphere of calm judgment 
and has embarked upon a crusade of his own making. 

5. Since assuming his duties as a Monitor O'Donoghue has acted, 
and continues to act, as an advocate and partisan spokesman for various 
groups within the International union in a manner wholly inconsistent 
with his obligations as a Court appointed Monitor. He/has unilaterally 
participated in the drafting of charges against officers of the Union and 
disregarded rank and file members coming to him as a Monitor with 
evidence directly contrary to the substance of the charges he was in 


process of drafting against officers of the Union, in direct violation of 


his duties as a Monitor, to objectively, calmly and judiciously weigh 
both sides of a contemplated charge; thereby placing himself in the 
position of acting both as prosecutor and judge. He should therefore 
be removed as a Monitor since such acts are wholly inconsistent with 
the fair administration of the justice of the case. 
6. That petitioners, until the date of this motion, had no prior 

knowledge of the allegations set forth in the paragraphs hereof numbered 
1 through 4. 
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And, by reason of the foregoing, and for such other reasons as 
will appear to the Court in oral hearings on the motion to remove 
O'Donoghue as a Monitor, the applicants, as members of the defendant 
IBT comprise a class whose representation by existing parties is or 
may be inadequate and the applicants are or may be bound by a judg- 
ment or order in this action induced by the Monitor O'Donoghue, acting 
alone or in concert with others; And, that the questions of law and of 
fact inherent in this motion are common to the main action and vitally 
affect its merits and the future course of this litigation. 

The moving parties request an oral hearing and the opportunity to 
present testimony on this motion. And, further, the applicants respect- 
fully pray for an order staying all actions by O'Donoghue as a Monitor 
until the final determination of this motion, and staying the International 
from paying any monies to him as a Monitor until the final determina- 
tion of this motion. 

/s/ Joseph Westenberg 
/s/ Cyril Novotny 
/s/ Carl H. Britts 
/s/ Thomas Goad 
/s/ James Martin 
[ Jurat] 


[ Filed August 27, 1959] 
THIRD PARTY COMPLAINT 

Come now the third party plaintiffs, Joseph Westenberg, Cyril 
Novotny, Carl H. Britts, Thomas Goad, and James Martin, by their 
attorneys Jacques M. Schiffer and J. Benjamin Simmons, and for their 
cause of action respectfully show unto the Court. 

1. That these third party plaintiffs are all members in good 
standing of the International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen, and Helpers of America, and being members in good 


standing of the local unions as follows: Joseph Westenberg, Local 107, 
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Philadelphia, Pennsylvania; Cyril Novotny, Local 377, Youngstown, Ohio; 
Carl H. Britts, Local 135, Indianapolis, Indiana; Thomas Goad, Local 
327, Nashville, Tennessee; and James Martin, Local 89, Louisville, 
Kentucky; for and on behalf of themselves and all other similarly situated 
as members of a class of approximately 1,600,000 dues+paying, rank and 
file members of said International Brotherhood of Teamsters, the specific 
names of a large segment of said class is now being prepared for joinder 
in this Complaint and will be supplied to this Court and incorporated 
herein; that all of said plaintiffs and those whom they represent as a 
class have a vested monetary interest in the funds, assets, and treasuries 
of the said International and their respective local unions and these plain- 
tiffs represent to the Court that their interest in the class whom they 
represent is not adequately represented by existing parties in this cause 
and the actions taken by the parties to this cause will be inadequate to 
protect their interest and the judgment and finding of this Court will 
adversely affect these plaintiffs and the class whom they represent and 
particularly the Board of Monitors are and will continue to act illegally 
and in direct violation of the rights of these plaintiffs and the class whom 
they represent. 

2. That certain attorneys fees are now in the process of being 
considered and possibly approved for payment out of the treasury of the 
International which directly affects these plaintiffs and the class whom 
they represent and that such fees are being illegally and exorbitantly 
assessed. 

3. That one Lawrence T. Smith and one Martin F.| O'Donoghue 
have been appointed as Monitors, and Martin F. O'Donoghue has been 
made Chairman of the Board of Monitors; that both of said monitors 


are legally disqualified from serving in said capacity because of a 
conflict of interest which legally disqualifies them from|serving in 


said capacity in direct violation of the vested monetary and legal 

rights of these plaintiffs and the class whom they represent, all as 
more fully set forth in an Affidavit executed by these proposed plaintiffs 
to be filed along with the motion for leave to intervene, and said Affi- 
davit is hereby made a part hereof. 
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4, That these plaintiffs have no plain, adequate, and complete 
remedy at law and their only redress is to be permitted to intervene 
herein as plaintiffs in this cause and obtain the relief to which they 
are legally entitled as requested herein. 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That a preliminary injunction issue restraining and enjoining 
Lawrence T. Smith and Martin F. O'Donoghue from serving in the 
capacity as monitors in this cause. 

2. That upon a final hearing on the merits, that an order be 
entered herein removing Lawrence T. Smith and Martin F. O'Donoghue 
as monitors in this cause. 

3. That the plaintiffs be awarded a preliminary injunction restrain- 
ing and enjoining the defendant International from paying any fees and 
expenses to the Board of Monitors pending a hearing of this Complaint 
on its merits. 

4. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ Jacques M. Schiffer 
32 Broadway 
New York 4, New York 


/s/ J. Benjamin Simmons 
1010 Vermont Ave., N.W. 
Washington 5, D. C. 


Attorneys for Third Party Plaintiffs 


[ Filed September 2, 1959] 


OPPOSITION BY THE BOARD OF MONITORS 
TO MOTION BY WESTENBERG, ET AL FOR LEAVE TO 
FILE THIRD PARTY COMPLAINT 


The Motion for Leave to File Third Party Complaint must be 
denied. The Federal Rules do not contemplate officious inter-meddling 
of the nature sought here under the guise of third party practice. Federal 
Rule 7(a) of Civil Procedure provides: 
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"Pleadings. There shall be a complaint and an 
answer; and there shall be a reply to a counterclaim 
denominated as such; an answer to a cross-claim, if 
the answer contains a cross-claim; a third-party com- 
plaint, if leave is given under Rule 14 to summon a 
person who was not an original party; and there shall 
be a third-party answer, if a third-party complaint is 
served. No other pleading shall be allowed, except 
that the court may order a reply to an answerjor a 
third-party answer." 
Federal Rule 14 provides that defendant, before serving his 
answer may move "for leave as a third party plaintiff to|serve a sum- 
mons and complaint." Rule 14 does not permit a gratuitous third party 
complaint absent a motion by the defendant in the cause. 
Since the Federal Rules do not countenance such a)procedure as 
proposed third party plaintiffs seek to invoke, the Motion for Leave to 


File Third Party Complaint must be denied. 
Respectfully submitted, 


By /s/ 
Herbert J. Miller, Jr. 


/s/ 

~~Raymond G. Larroca. 

of 

Kirkland, Ellis, Hodson, Chaffetz 

& Masters 

800 World Center) Building 
Washington 6, D. C. 


Attorneys for the Board of Monitors 


: 22 
[ Filed September 2, 1959] 


OPPOSITION OF THE BOARD OF MONITORS 
TO MOTION FOR LEAVE TO INTERVENE 
AND FILE THIRD PARTY COMPLAINT 


The Board of Monitors hereby opposes the motion of Joseph 
Westenberg et al, to intervene and as grounds therefore states as 
follows: 

1. The motion is untimely. 

2. Proposed plaintiffs have sought and been denied intervention 
on some of the grounds stated in the complaint. 

3. Proposed plaintiffs have known or should have known of the 
entry of the Consent Order of January 31, 1958 and are guilty of laches. 

4. Substantially all of the matters alleged have been ruled on 
adversely to proposed plaintiffs. 

5. The proposed plaintiffs have no standing to raise issues which 
they seek to raise in their complaint, or to appear as plaintiffs. 

6. There are no facts alleged calling for an exercise of this 
court’s discretion. 

WHEREFORE the Board of Monitors request the court that the 
Motion for Leave to Intervene and File Third Party Complaint be denied 
and that the Board have such other relief as may be just and equitable 
in the premises. 

Respectfully submitted, 


/s/ Martin F. O'Donoghue, 
Chairman, Board of Monitors 


[ Filed September 2, 1959] 


MOTION FOR THE REMOVAL OF 
LAWRENCE T. SMITH AND MARTIN F. O'DONOGHUE AS MONITORS 


Comes now the plaintiff, John Cunningham, by his attorneys, 
Jacques M. Schiffer and J. Benjamin Simmons, and moves the Court to 
remove from office as monitors Lawrence T. Smith and Martin F. 
O'Donoghue, and in support of this motion respectfully shows unto the 
Court: 
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1. That both of these monitors have affiliations and associations 
amounting to a conflict of interest as legally disqualifies them from 

serving as monitors, as described with particularity in an affidavit of 

John Cunningham which is attached hereto and made a part hereof; that 
their removal for these reasons is provided for under paragraph 2 of 

the Consent Order dated and filed January 31, 1958. 

2. For such other and further reasons as may be called to the 

attention of the Court at the time of hearing. 

/s/ Jacques M. Schiffer 

/s/ J. Benjamin Simmons 


[ Filed September 2, 1959] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

I, John Cunningham, the plaintiff in the above entitled cause, upon 
my oath depose and say that 

AS AGAINST LAWRENCE T. SMITH: 

1. He is, and prior to and during the course of this action was, 
an associate of Godfrey P. Schmidt, the lately resigned Monitor, and 
was actively engaged in his own behalf and that of Godfrey P.. Schmidt 
while Schmidt was a Monitor in the representation of Producers Dis- 
tributors Associates, an employer, in arbitration proceedings in New 
York involving Teamster Local 816, including conferences with the 
Secretary-Treasurer of the local in New York; that he appeared before 
the National Labor Relations Board on behalf of Howard Johnson Res- 
taurants in connection with decertification proceedings involving this 
same local; that he represented Schrafft's Restaurant chain in New 
York and in connection therewith assisted in passing upon a contract 
between Teamsters Local 816 and a trucker company who is the com- 
missary carrier of Schrafft's, and had conferences on the contract with 


the Secretary-Treasurer of the local; that he represented the Coin 
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Service Company of New Jersey in negotiations of the company looking 
forward to a contract with Local 575, a Teamster local in New York, 
and also represented the Independent Sanitation Owners Group of New 
York in contractual negotiations with Teamsters Local 813; and, that 
during such representations and negotiations on behalf of management 
in treating with the several Teamster Locals he used his potential 
pressure as an associate of Schmidt, while the latter was a Monitor, 
upon the Teamster locals with implied threats of retribution in the 
affairs of the Teamster organization itself; and, thereby LAWRENCE 
T. SMITH has rendered himself unfit to be a Monitor due to his apparent 
conflict of interest. 

2. On information and belief, which petitioner verily believes, 
Smith has a financial interest in the outcome of this action, in that, as 
an associate of Schmidt he will partake of the legal fees finally awarded 
to Schmidt in this case, and since the issue of legal fees is being 
seriously contested as some apply to Schmidt, Smith is unfit to be a 
Monitor by reason of his apparent conflict of interest. 

3. That Smith is, and has been from a time prior to and during 
the course of this lawsuit, the alter ego, partner, spokesman and 
associate of Schmidt in this very lawsuit at bar, and he should be 
removed as Monitor since his appointment as Monitor and his service 
in such capacity as an officer of the Court is directly violative of the 
decision of the Court of Appeals in this case decided June 10, 1959 
(No. 14983) and his service as a Monitor is designed to circumvent the 
conflicts of interest affecting Schmidt, of all of which Smith is part and 
parcel in each and every instance, and amounts to but a perpetuation of 
the evils surrounding the potential conflicts of interest of Schmidt in 
the name of his own partner, associate and direct participant in the 
acts complained of, and makes for a travesty of equitable principles 
inherent in the office of a Court-appointed officer. 

4. Smith is the attorney of record for Schmidt in an action entitled 
"Cunningham v. Schmidt,"’ now pending in the Supreme Court of the State 


of New York (Index No. 10920-1958). This is an action for an accounting 
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of monies received by Schmidt in an amount calculated at upward of 
$50,000 for which Schmidt has refused to account, same having been 
contributed for the cause of the plaintiffs in this very case at bar, in 
part contributed by members of industry whose interests were and are 
directly opposed to the interests of the Teamster organization and 


apparently contributed to foment and destroy the integrity of the Team- 


ster organization, some of these business contributors having contractual 
labor relationships with the Teamster organization, in some of which 
monies Smith shared with Schmidt as his associate in this very case at 
bar. It is expected that Smith will be a witness in behalf of Schmidt at 
the trial of said action, and Smith having an interest in the outcome of 
said lawsuit and being attorney or record for Schmidt therein, Smith is 
disqualified to be a Monitor by reason of his conflict of interest. 

5. That Smith, on information and belief which petitioner verily 
believes, immediately prior to his induction into the office of Monitor, 
proclaimed, in substance and effect, that he would "get" the officers of 
the International Brotherhood of Teamsters and remake the organization 
in a fashion suitable to himself, and that this statement, having been 
made before he undertook the duties of Monitor, disqualified him from 
that office by reason of his pre-judgment of any issues which would 
come before him as a Monitor and evidence such a predisposition toward 
the International and its officers before hearing any evidence or investi- 
gation of such matters as he, as Monitor, would be called upon to decide 
in fairness to all parties concerned, that he should be disqualified from 
the office of Monitor by reason of this gross violation of the very precepts 
of equity and justice governing the office and actions of Court appointed 
officers charged with the duties and responsibilities inherent, as here, 
in the office of Monitor. 

6. The twelve independent plaintiffs, purportedly represented by 
Schmidt, did not nominate and approve the appointment of Lawrence T. 
Smith to be a Monitor, but this appointment was dictated by Schmidt 
himself, and therefore Smith should be removed as a Monitor since he 
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does not represent the true desires of the twelve independent plaintiffs 


for a successor Monitor to Schmidt; all the foregoing on information 


and belief which petitioner verily believes. 

7. That petitioner, until the date of this motion had no prior 
knowledge of the allegations set forth in the paragraphs hereof numbered 
1 through 6, 

And, by reason of the foregoing, and for such other reasons as 
will appear to the Court in oral hearings on the motion to remove Smith 
as a Monitor, the applicants, as members of the defendant IBT comprise 
a class whose representation by existing parties is or may be inadequate 
and the applicants are or may be bound by a judgment or order in this 
action induced by the Monitor Smith, acting alone or in concert with 
others; And, that the questions of law and of fact inherent in this motion 
are common to the main action and vitally affect its merits and the 
future course of this litigation. 

The moving party requests an oral hearing and the opportunity 
to present testimony on this motion. And, further, the applicant respect- 
fully prays for an order staying all actions by Lawrence T. Smith as a 
Monitor until the final determination of this motion, and staying the 
International from paying any monies to him as a Monitor until the 
final determination of this motion. 

AS AGAINST MARTIN F. O'DONOGHUE: 

1. O'Donoghue was attorney for the International Brotherhood of 
Teamsters, and counselled the International with regard to the operation 
of this convention in 1957; and as counsel, undertook to advise concern- 
ing the conduct of a legal, bona fide convention and election of officers 
of the International. For his services in this respect, O'Donoghue 
received a fee. 

2. O'Donoghue was the original attorney for the International in 
this very case at bar. During the course of his representation of the 
International he stated to this Court his assurances as an officer of 
this Court and his full integrity as an attorney at law, that the election 


27 
of the officers and the conduct of the convention were completely bona 
fide. During the period when O'Donoghue counselled the International 
with regard to its convention and represented the International in this 
very case at bar, he was the recipient of confidential communications 
from his said clients and it was expected that what information he had 
received, as an attorney from his clients, would be treated as a priv- 
ileged and confidential communication. For this legal service O'Donog- 
hue received fees from the International. 

By reason of the foregoing, O'Donoghue as a former attorney for 
the International and its officers is disqualified from acting as a Monitor 
since the very information which he received both during the convention 


and as an attorney for the International and its officers he is now using 


as a weapon against his former clients and this is completely violative 
of every precept governing the office and conduct of a Monitor as a Court 
appointed officer. 
3. On information and belief, which petitioner verily believes, 
O'Donoghue is an attorney for a competitive union, affiliated with the 
AFL-CIO. The AFL-CIO has been engaged in a vituperative campaign 
against the Teamster organization and expelled the Teamsters from the 
AFL-CIO and while O'Donoghue was acting as a Monitor, he has been 
receiving legal fees from the AFL-CIO organization whose avowed 
purpose as a competitive union is to destroy or debilitate the integrity 
and membership of the Teamsters organization; and O'Donoghue in 
attempting to serve two masters, the AFL-CIO on the one hand and as 
a Court appointed officer, to wit., a Monitor, drawing monies from the 
general treasury of the International on the other hand, is guilty of a 
gross potential conflict of interest inimical both to the responsibilities 
and obligations of his office as a Monitor and his responsibilities to the 
International itself. 
4, O'Donoghue has made public pronouncements of anti-Teamster 
nature and has cast himself as a potentially dangerous and vicious advo- 
cate of the foes of the Teamster organization to a degree so intense that 
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he should be removed as a Monitor by reason of his increasing loss of 
objectivity and fairness which are inherent in the position of a Court 
appointed officer, as herein called a Monitor, and the likelihood is 
evident that O'Donoghue has departed from a sphere of calm judgment 
and has embarked upon a crusade of his own making. 

5. Since assuming his duties as a Monitor O'Donoghue has acted, 
and continues to act, as an advocate and partisan spokesman for various 
groups within the International union in a manner wholly inconsistent 
with his obligations as a Court appointed Monitor. He has unilaterally 
participated in the drafting of charges against officers of the Union and 
disregarded rank and file members coming to him as a Monitor with 
evidence directly contrary to the substance of the charges he was in 
process of drafting against officers of the Union, in direct violation of 
his duties as a Monitor, to objectively, calmly and judiciously weigh 
both sides of a contemplated charge; thereby placing himself in the 
position of acting both as prosecutor and judge. He should therefore 
be removed as a Monitor since such acts are wholly inconsistent with 
the fair administration of the justice of the case. 

6. That petitioner, until the date of this motion, had no prior 
knowledge of the allegations set forth in the paragraphs hereof numbered 
1 through 5. 

And, by reason of the foregoing, and for such other reasons as will 
appear to the Court in oral hearings on the motion to remove O'Donoghue 
as a Monitor, the applicant, as a member of the defendant IBT comprises 
a class whose representation by existing parties is or may be inadequate 
and the applicant is or may be bound by a judgment or order in this action 
induced by the Monitor O'Donoghue, acting alone or in concert with others; 
And, that the questions of law and fact inherent in this motion are common 
to the main action and vitally affect its merits and the future course of 
this litigation. 

The moving party requests an oral hearing and the opportunity to 


present testimony on this motion. And, further, the applicant respectfully 
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prays for an order staying all actions by O'Donoghue as a Monitor until 
the final determination of this motion, staying the International from 
paying any monies to him as a Monitor until the final determination of 
this motion. 


/s/ John Cunningham 


[Jurat dated August 28, 1959] 
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[ Filed September 16, 1959] 


OPPOSITION OF PLAINTIFF JOHN CUNNINGHAM 
TO INTERIM REPORT OF MONITORS FILED 


HEREIN ON SEPTEMBER 14, 1959 


Comes now the plaintiff, John Cunningham, and opposes the Interim 
Report filed herein by the Monitors on September 14, 1959, for the 
reasons set forth in his Affidavit previously filed herein on August 28, 
1959, wherein serious charges are made against Monitors O'Donoghue 
and Smith; that this plaintiff incorporates by reference the contents of 
that Affidavit as though it were fully set forth verbatim herein. 

1. That the plaintiff, John Cunningham, is an original plaintiff in 
this cause and his primary objective is the holding of a constitutional 
convention in accordance with the provisions contained in the Constitution 
of the International Brotherhood of Teamsters and at such convention the 
due election of officers in keeping with the rules laid down therefor in 
said Constitution. It is quite evident from the report of the Monitors 
O'Donoghue and Smith that they seek the ultimate destruction of the Inter- 
national Brotherhood of Teamsters. Anything short of such destruction 
of this great labor organization whose members have contributed without 
stint to the democratic principles and American way of life Monitors 
O'Donoghue and Smith will not hesitate to accomplish as the handmaidens 
and apparent stooges of the Honorable George Meany, the erstwhile 
statesman attempting to serve the labor movement in the United States 
from his throne in the American Dederation of Labor - CIO by his dis- 
ruptive and anarchistic schism in the ranks of organized labor in this 
country, all, in turn at the beck and call of management and its hirelings 
who must contract with the various units of the International Brotherhood 
of Teamsters. The net effect of this unholy alliance between court ap- 
pointed officers Monitors O'Donoghue and Smith and their masters, if 
permitted to continue to its ultimate destiny, must result in their care- 
fully compounded conspiracy to destroy the International Brotherhood of 
Teamsters, 

In keeping with the substance of the aforementioned Affidavit, 
Monitors O'Donoghue and Smith by their very instant Report re-iterate 
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their apparent conspiracy to disrupt, disorganize, weaken, and destroy 
the largest single iabor organization in the United States|so that their 
true masters, the AFL-CIO may then batten and fatten upon the member- 
ship which they desire to bring within the fold of AFL-CIO. 

2. These court appointed officers, Monitors O'Donoghue and 
Smith, by their instant Report are seeking an order from this Court 
which is nothing but a wholesale looting of the general treasury of the 
International Brotherhood of Teamsters and their gall on this score is 
finally out in the open for all to see and their ignominy and traitorous 
conduct as officers of any court in these United States of/America con- 
stitutes an affront to any Federal Judge by the very presentation of such 
a demand for such a license to deplete the very funds which have been 
accumulated by dues paying members and by their sweat and by their 
labors to the extent that these monitors seek to perpetuate themselves 
under a system of monitorship whereby the expense and the financial 
burden for their support by the general treasury of the International 
Brotherhood of Teamsters must constitute that kind of a burden which 
must destroy the funds of the International Brotherhood and bring about 
an enrichment of these monitors and their abettors. 

3. At this very moment Monitors O'Donoghue and|/Smith are 
under serious charges as presented by the papers of this| petitioner now 
on file in this Court. These charges when the trial thereon is consum- 
mated will demonstrate their perfidy and their disqualification from hold- 
ing any office of appointment within the powers of this Court, much less 
as Monitors of the International Brotherhood of Teamsters, which is the 
organization they are dedicated to destroy. It is evident] that their 
present motion is calculatedly designed to so disrupt the orderly and 
constitutional procedures of this International that its functions organiza- 
tionally would be rendered impotent and so chaotic that its function as a 
labor organization would be destroyed. Monitors O'Donoghue and 


Smith have in the past already demonstrated their hatreds, jealousies 


of such poisonous nature that they exhibit a venom of such extremes as 
deprives them of that objectivity which, in accordance with fundamental 
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American principles in their application to justice and equity, litigants 
cannot receive, as in this case, a fair and untrammeled representation 
of their rights as contemplated by American principles of fair play. 
Their plain intent and conniving in their instant Report is not to carry 
out the true dictates of honest officers of the Court but to so channel 
their efforts as to deprive the true parties in interest and owners of this 
International under the guise of an attack upon its general officers. Itis 
the preceipt of this petitioner and for the 1,600,000 members of the class 
that they will not stand idly by while these said Monitors, O'Donoghue 
and Smith, concertedly maneuver, under any subterfuge, to unjustly en- 
rich themselves from the hard won monies of the International's treasury. 

4. This petitioner and the other 1,600,000 rank and file members 
of this class have a court-delineated and court-protected right to self 
government, and the precedents safeguarding such right are of many 
years' standing and lrecognition under the laws of the United States. 
Whoever the officers of the International may be, they hold office by 
virtue of a convention held within the specifications and standards pro- 
vided therefor in the International's Constitution. There is no provision 
in the International's Constitution giving ursurpers such as these Monitors 
O'Donoghue and Smith the right or the power to take unto themselves the 
functions and responsibilities of any officer recognized by the Constitu- 
tion of the International. Further, there has never been a single case 
in the United States wherein a court officer has been permitted, while 
paying lip service to the obligations of this office to actually become a 
subversive factor to destroy vested and pecuniary interests of 1,600, 000 
people as members of a class of a labor organization to their complete 
detriment. O'Donoghue and Smith in their mad desire to retain their 
positions as Monitors recognize that they must continue to foist hor- 
rendous charges against elected officers ofitle International to oconceal 
their efforts to raid the treasury of the International. And it is safe to 
predict that Monitors O'Donoghue and Smith will foist any canard against 
any Officer of the International Brotherhood of Teamsters, with or with- 


out proof and with utter disregard of any individual's rights, so long as 
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it serves to earn them rich dividends from the International's treasury 7 


for so long as they may live. 
The obvious solution of the rank and file, 1,600,000 strong, is a 
convention to be conducted under and within the standards and provisos 
of the constitution of the International, and until this complete remedy is 
consummated, Messrs. O'Donoghue and Smith may be depended upon to 
seek each and every available means to mulct the International's treasury. 
5. Petitioner submits that in the true interest of himself and the 
other 1,600,000 members of the class that this Court withhold any action 
on the Report of Messrs. O'Donoghue and Smith until the Supreme Court 
of The United States acts upon the petitions for certiorari now before it, 
which it is expected will settle the law of this entire case and its many 
ramifications. 
WHEREFORE, petitioner prays for an order denying the application 
of Monitors O'Donoghue and Smith in each and every respect, and, in the 
alternative due to the exigencies as they pertain to the status of this entire 
case by reason of the present petitions for certiorari now before the Su- 
preme Court of the United States that this court withhold any action on 
said Monitors O'Donoghue and Smith's Report until a determination by the 
Supreme Court of the United States. 
/s/ John Cunningham 
/s/ Jacques M. Schiffer 


32 Broadway 
New York 4, New York 


/s/ J. Benjamin Simmons 
1010 Vermont Ave., N. W. 
Washington 5, D. C. 


[ Certificate of Service] 
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OPPOSITION TO CUNNINGHAM'S MOTION TO REMOVE 

LAWRENCE T. SMITH AS A MEMBER OF THE BOARD 

OF MONITORS; MOTION TO DISMISS AND REQUEST 

FOR A PRETRIAL. 

Lawrence T. Smith hereby opposes the motion of one John 
Cunningham for removal and as grounds therefor states as follows: 

1. The affidavit accompanying said motion is untrue in salient 
parts (see Exhibit A attached hereto). 

2. The true facts require that the motion be denied. 

3. The allegations taken in conjunction with the facts set forth in 
Exhibit A hereto do not demonstrate grounds for removal. 

4. The appointment of Lawrence T. Smith as a Member of the 
Board of Monitors was in strict conformance to the terms of the Consent 
Order and Cunningham has no standing to request the removal of a Mem- 
ber of the Board of Monitors. 

5. The motion must be denied on the ground of laches. 

6. The request for stay must be denied for failure to show any 
chance of success on the merits and total failure to allege irreparable 
injury. 

7. Cunningham, in seeking equity, does not come into court with 
clean hands. 

WHEREFORE, the Court is requested to set an early date for a 
pretrial of this motion at which (1) all participants shall submit a list of 
witnesses that will be called at the hearing and a written statement of the 
facts expected to be proved by each witness, (2) all participants shall 
submit all documentary evidence which they plan to adduce at the hearing, 
and thereafter the court is requested to set an early date for hearing and 
that after said hearing to deny Cunningham's motion. In the alternative 
the court is requested to dismiss Cunningham's motion without hearing 
on the grounds above stated. The court is requested to grant such other 


relief as may be just and equitable in the premises. 


Respectfully submitted, 


/s/ Lawrence T. Smith 


Member of the Board of Monitors 
* * * 


Attorney pro se 
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—AFFIDAVIT OF LAWRENCE T. SMITH __ 
DISTRICT OF COLUMBIA: ss: 
Lawrence T. Smith being first duly sworn deposes and says as 
follows: 
1. That he is presently serving as a Monitor under the provisions 
of the Consent Order entered January 31, 1958, and has' served in that 


capacity since his appointment by Judge F. Dickinson Letts on July 13, 
1959, 


2. That he makes this affidavit with reference to|certain charges and 


aspersions contained in an affidavit executed by one John Cunningham 
wherein said Cunningham requested affiant be removed as Monitor. 


3. Affiant states that he was an associate of Godfrey P. Schmidt, 
Esq., for several years but that when affiant was appointed as Monitor 
he severed all business relationships with said Godfrey P. Schmidt. 
While associated with Godfrey P. Schmidt, he did work for certain cor- 
porations and individuals who were the clients of said Godfrey P. Schmidt. 
In this regard affiant represented the Producers Distributors Associates, 
Inc., a client of Mr, Schmidt, and at his request, in an arbitration pro- 
ceeding before Hugh Sheridan, Impartial Chairman for the New York City 
Trucking Authority, which arbitration involved an interpretation of a 
contract which that corporation had with Local 816. Except for the 
actual arbitration hearing Mr. Schmidt handled the entire matter. Af- 
fiant is unable to recall any conversation which he had with the Secretary - 
Treasurer of Local 816 which related to this arbitration matter. 

4. Affiant states that he appeared before the National Labor Rela- 
tions Board on behalf of Howard Johnsons, Inc. in connection with a de- 
certification proceeding involving Local 816. Affiant further states that 
Howard Johnsons, Inc. was a client of Godfrey P. Schmidt and that the 
only reason that that company was represented in the proceeding was be- 
cause a trial examiner of the Second Regional Office of the Board in New 
York City requested that the company be represented to Stipulate to the 
following: 


a. That Howard Johnsons, Inc. was engaged in interstate commerce. 
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b. That the union involved was a bona fide labor organization, 
and 

c. That the election was sought in an appropriate collective 
bargaining unit, 

Affiant further states that there was no real dispute between 
Howard Johnsons, Inc. and Local 816 in this matter. 

5. Affiant denies that he represented the Schrafft's restaurant 
chain or assisted in passing upon a contract between Local 816 and the 
trucking company which is the commissary carrier for Schrafft's, and 
affiant further denies that he had conferences with the Secretary- 
Treasurer of Local 816 in relation to such contract. 

6. Affiant states that at one time he conducted negotiations with 
Local 575 on behalf of Coin Service Company, a client of Godfrey P, 
Schmidt. 

7. Affiant states that while Independent Sanitation Owners Group 
was a client of Godfrey P. Schmidt, that affiant did participate on behalf 
of that association in negotiations with Local 818. Affiant further states 
that some of the members of the Group were at the same time members 
of Local 813. 

8. Affiant denies that he ever exerted any pressure as an as- 
sociate of Mr. Schmidt while Mr. Schmidt was a Monitor, or made any 
threats of retribution, implied or otherwise, in representing the above 
companies or at any time. Affiant states that he sent a telegram to the 
Board of Monitors protesting the conduct of the nomination meeting on 
behalf of several members of Local 813 but that no steps were ever taken 
to press the matter. 

9. Affiant denies having any financial interest in the outcome of 
this action and further denies that he has any agreement with Godfrey P. 
Schmidt that affiant will share in any legal fees finally awarded to Schmidt. 
Affiant does not intend to return to the practice of law in association with 
Mr. Schmidt. 


10. Affiant states that he was, up until the time of his resignation, 


an associate of Godfrey P. Schmidt and that he participated in this law 
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Suit, but denies each and every other statement in paragraph 3 of 
Cunningham's affidavit. 

11. Affiant states that he is attorney of record for Godfrey P. 
Schmidt in an action entitled Cunningham v. Schmidt, but that he had 
directed prior to leaving Schmidt's office that a praecipe be filed with- 
drawing affiant as attorney of record from that case. Affiant states 
further that while he was attorney of record that most of the work on the 
case was done by Godfrey P. Schmidt. Affiant denies that he ever shared 
in any of the money which Cunningham claims to have been paid directly 
to Schmidt and further denies any knowledge that there was in fact any 
such moneys which were paid directly to Godfrey P. Schmidt. Affiant 
States that while he may be a witness in the case, he has| no knowledge of 
whether or not he will be called as such. 

12. Affiant denies that immediately prior to his induction into of- 
fice as Monitor that he proclaimed that he would "get" the officers of the 
International and remake the Teamster organization and further denies 
that he had prejudged any of the issues which will come before him as 
Monitor. 

13. Affiant states that the twelve independent plaintiffs did 
nominate and approve affiant's appointment as a Monitor and states that 


his appointment did represent the true desires of the twelve plaintiffs 
and denies that his appointment was dictated by Godfrey P. Schmidt. 

14, Affiant states on information and belief that Cunningham 
either had or claimed knowledge of substantially all of thé allegations 
contained in his affidavit prior to the 28th day of August, 1959 when said 


Cunningham executed his affidavit. 
Further affiant saith not. 
/s/ Lawrence T. Smith 
[Jurat] 
[ Certificate of Service] 
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[ Filed September 24, 1959] 


OPPOSITION TO CUNNINGHAM'S MOTION TO REMOVE 
THE CHAIRMAN OF THE BOARD OF MONITORS; 
MOTION TO DISMISS AND REQUEST FOR PRETRIAL 


Martin F. O'Donoghue hereby opposes the motion of one John 
Cunningham for removal and as grounds therefor states as follows: 

1. The affidavit accompanying said motion is untrue in salient 
parts (see Exhibit A attached hereto). 

2. The true facts require that the motion be denied. 

3. The allegations taken in conjunction with the facts set forth in 
Exhibit A hereto do not demonstrate grounds for removal. 

4. The appointment of the Chairman was in strict conformance to 
the terms of the Consent Order and Cunningham has no standing to re- 
quest the removal of the Chairman of the Board of Monitors. 

5. The motion must be denied on the ground for laches. 

6. The request for stay must be denied for failure to show any 
chance of success on the merits and total failure to allege irreparable 
injury. 

7. Cunningham, in seeking equitable relief, does not come into 
court with clean hands. 

WHEREFORE, the court is requested to set an early date for a 
pretrial of this motion at which (1) all participants shall submit a list of 
witnesses that will be called at the hearing and a written statement of the 
facts expected to be proved by each witness, (2) all participants shall 
submit all documentary evidence which they plan to adduce at the hearing, 
and thereafter the court is requested to set an early date for hearing and 
after said hearing to deny Cunningham's motion. In the alternative the 
court is requested to dismiss Cunningham's motion without hearing on 
the grounds above stated. The court is requested to grant such other 
relief as may be just and equitable in the premises. 

Respectfully submitted, 


/s/ Martin F. O'Donoghue 
Chairman of the Board of Monitors 
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AFFIDAVIT OF MARTIN F. O'DONOGHUE 


District of Columbia 
) ss 
City of Washington ) 
Martin F. O'Donoghue, being first duly Sworn, deposes and says 
as follows: 
1. That he is presently Chairman of the Board of Monitors and 
has served as such since his appointment by Judge F. Dickinson Letts 
on May 27, 1958. 
2. That he makes this affidavit with reference to'certain charges 
and aspersions contained in an affidavit executed by one John Cunningham, 
by means of which affidavit said Cunningham seeks to have the affiant 
removed as Chairman of the Board of Monitors. 
3. Affiant represented the International Brotherhood of Teamsters 
for a brief period of time with reference to an action seeking to stay the 
holding of the 1957 convention. In the course of such representation, af- 
fiant stated in effect that the Credentials Committee had properly interp- 


reted the Teamster constitution with reference to the 1957 convention. 


To the best of his recollection affiant never made the statement attributed 
to him in paragraph 2 of Cunningham's affidavit. Affiant denies that he 
was the recipient of any confidential communications from the International 
Brotherhood of Teamsters that was not made a public record by filing it 
in court. Affiant further states that he was urged by Edward Bennett 
Williams, attorney of the International Brotherhood of Teamsters, to ac- 
cept the appointment by this Court to be Chairman of the Board of Monitors. 
Mr. Williams had full knowledge that affiant had previously represented 
the International Brotherhood of Teamsters and consented fully to affiant's 
appointment as Chairman of the Board of Monitors. Consequently, the 
allegations in Cunningham's affidavit that the affiant is wrongfully utiliz- 
ing confidential information against his former client is wholly and com- 
pletely false. 
4. Affiant states that he does now and has in the recent past rep- 
resented the following international unions as general counsel: United 
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Association of Journeyman and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, AFL-CIO, Operative 
Plasterers' and Cement Masons' International Association, AFL-CIO, 
and International Union of Elevator Constructors, AFL-CIO, each of 
which is affiliated with the AFL-CIO, and that he has received legal fees 
for the representation of such labor unions. Affiant states that as Chair- 
man of the Board of Monitors he is paid fees approved by this Court for 
his services as Chairman, which fees are paid from the general treasury 
of the International Brotherhood of Teamsters. The balance of the al- 
legations in paragraph 3 of Cunningham's affidavit consisting of uncalled- 
for aspersions, innuendoes and false conclusions is hereby specifically 
denied. 

5. Affiant states that to the best of his recollection he has never 
made any "public pronouncements of anti-Teamster nature" and denies 
the aspersions and innuendoes contained in paragraph 4 of the Cunningham 
affidavit. 

6. Affiant denies paragraph 5 of Cunningham's affidavit, and states 
that the aspersions and innuendoes are totally and completely false. 

7. Affiant denies the statement in paragraph 6 of Cunningham's 
affidavit that Cunningham had no prior knowledge that affiant at one time 
represented the International Brotherhood of Teamsters and states that 
Cunningham had personal knowledge of such representation prior to af- 
fiant's appointment as Chairman of the Board of Monitors. 

8. Affiant states that in the performance of his duties as Chair- 
man of the Board of Monitors he has worked assiduously to attain the 
salutary goals of the Consent Order that the rank and file members of 
the Teamsters and consequently the union itself may be benefited. Af- 
fiant denies any and all aspersions and innuendoes in Cunningham's af 
fidavit which suggest the contrary. 

Further affiant saith not. 

/s/ Martin F. O'Donoghue 


| Jurat] 


| Filed October 13, 1959] 
Washington, /D. C. 
Monday, October 12, 1959. 
The above-entitled cause came on for pretrial of motion for re- 
moval of Monitors O'Donoghue and Smith before the HONORABLE 
F, DICKINSON LETTS, United States District Judge, at 10:00 a.m. 
APPEARANCES: 


JACQUES M. SCHIFFER, Esq. 
and 

J. BENJAMIN SIMMONS, Esq., 

Counsel for Plaintiffs 


HERBERT J. MILLER, JR., Esq. 
Counsel for Monitors O'Donoghue and Smith 


* * 
PROCEEDINGS 
THE CLERK: Cunningham versus English. 
MR. SIMMONS: Ready for the moving party. 
MR. MILLER: If the Court please, my name is Herbert J. Miller, 
Jr. I would like the Court's permission to appear specially in this case 


representing Martin F. O'Donoghue, Chairman of the Board of Monitors, 


and Lawrence T. Smith, amonitor also. 

THE COURT: The Court sees no objection. Mr.| Miller's re- 
quest will be granted. 

MR. MILLER: Thank you, Your Honor. 

THE COURT: Mr. Simmons, you may proceed. 

MR, SIMMONS: May it please the Court, this is a/motion filed on 
behalf of the plaintiff John Cunningham to remove Monitors Smith and 
O'Donoghue. I don't know whether Your Honor has had occasion to read 
the supporting affidavit, in support of the motion. 

THE COURT: I have. 

MR. SIMMONS: I suppose Your Honor, then, has likewise read the 
affidavits of reply. 

THE COURT: Yes. 

MR. SIMMONS: By both of these two monitors. 
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THE COURT: Yes; they have been read. 
MR. SIMMONS: Now, if the Court please, the plaintiff Cunningham 
takes the position that as a matter of law the admissions in the record, 
namely, the allegations in the affidavit filed by plaintiff Cunningham, 


taking that into consideration, taking into consideration the reply affi- 


davit s filed by the two monitors, we take the position that as a matter 
of law these two monitors are in a conflict of interest position, such as 
the Court of Appeals stated to be a conflict of interest with respect to 
the previous monitor Schmidt. We think these two monitors have the 
same conflict of interest, not the same conflict of interest as Schmidt 
but also the allegations in the affidavit of Cunningham, plus the admis- 
sions in the affidavit of the two monitors, place these two monitors in 
no different position than Mr. Schmidt was in and which the Court of 
Appeals said did constitute an apparent conflict of interest. 

We feel that monitors should be objective. They should be fair 
and impartial, and we say that in view of the procedures and the manner 
of procedure followed by the monitors, bearing in mind the alleged con- 
flict which we say this record shows, that these two monitors should be 
removed. 

THE COURT: And you rest your motion upon that proposition of 
law? 

MR. SIMMONS: That is correct, Your Honor. 

THE COURT: Entirely? 

MR. SIMMONS: That is correct, Your Honor. We stand, in 
other words, if the Court please, on the record in this case up to this 

time. That is our position, if the Court please. 

THE COURT:) You stand or fall upon the pleadings as made and 
the matters therein shown? 

MR. SIMMONS: That is correct, Your Honor. 

THE COURT: Then, Mr. Miller. 

MR. MILLER: If the Court please, in view of the admission 
which counsel for Cunningham has just made, that he is standing on 
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the pleadings before this Court, I believe we have a very simple matter 
here this morning, Your Honor. I had prepared a pretrial statement, the 
exhibits I was planning to use; that now obviously becomes unnecessary. 
They feel that their case is embodied in an affidavit made by Cunningham 
and in reply affidavits made by Chairman O'Donoghue |and Monitor Smith. 

* * : * * * 

THE COURT: Gentlemen, my course seems crystal clear. The 
motion for the removal of Monitors O'Donoghue and Smith will be dis- 
missed. 

I will ask Mr. Miller to present an appropriate order. 


* * * * * 


[ Filed November 5, 1959] Washington, D. C., 
Tuesday, October 20, 1959 


The above-entitled cause came on for hearing on motion of Robert 
Morris, et al, for leave to intervene as plaintiffs and file third-party 
complaint, and on motion of Joseph Westenberg, et al,|for leave to inter- 
vene as plaintiffs and file third-party complaint, before the HONORABLE 
F. DICKINSON LETTS, United States District Judge, at 10:07 a.m. 

APPEARANCES: 
JACQUES M. SCHIFFER, ESQ. 


and 
J. BENJAMIN SIMMONS, ESQ., 
Counsel for the movants. 


THOMAS X. DUNN, ESQ. 
Counsel for the Board of Monitors 


* * * * 


MR. SIMMONS: 
* * * * * 

Your Honor will recall several days ago there came before this 
Court a proceeding in which a man by the name of Cunningham, who was 
an original party plaintiff in this cause, protested the actions being taken 
and contemplated being taken by the monitors; did not meet with their 
approval to such an extent that they sought their removal from office. 
Cunningham alleged in support of that motion certain allegations, and 
the Monitors O'Donoghue and Smith replied to those allegations, and 


44 
the Court will remember we relied upon the record as it then stood, 
bearing in mind the allegations made in the affidavit by Cunningham and 
the reply. 

Now, I take it that an affidavit has not been filed by the monitors 
in this case, although the affidavit in support of this motion alleges in 
substance and effect the same allegations as were contained in the affi- 
davit filed by Cunningham. So I am willing to concede that if the 
monitors did file a reply affidavit in this case, in substance and effect 
they would also make the same representations to the Court as were 
made in their reply affidavit in the Cunningham matter. 

THE COURT: Is that stipulation desired? 

MR. DUNN: That is acceptable, Your Honor. 

THE COURT: All right. It will be so understood. 

* * * * * 

THE COURT: Gentlemen, the Court finds that these movants have 
failed to state a case or a situation of facts which require the allowance 
of this intervention as a matter of right. 


Stress has been put upon number (2) of Rule 24 relating to inter- 


vention, asserting that the representation of these movants' interests 
by the existing parties is or may be inadequate. The Court finds squarely 
to the contrary upon that proposition. 
Likewise, the Court has examined this motion with respect to the 

possibility of permissive intervention. The Court finds no grounds 
stated or matter proved which would justify the Court to permit inter- 
vention as permissive under the discretion of the Court. And the Court 
specifically finds that to permit this intervention would unduly delay and 
prejudice the adjudication of the rights of the original parties. 

21 Accordingly, the motion of Westenberg and others, filed August 


27, 1959, is denied. 
* 


45 


[ Filed October 20, 1959] 
AFFIDAVIT OF JOSEPH WESTENBERG 
DISTRICT OF COLUMBIA, ss: 

I, Joseph Westenberg, 2664 Findley Avenue, Cornwell Heights, 
Pennsylvania, one of the proposed third party plaintiffs, upon my oath 
depose and say that I have personally counted the signatures on the 
petitions circulated among certain rank and file members of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen, and 
Helpers of America; that I verily believe and therefore aver that all 
of the signatures on the said petitions are dues-paying|rank and file 
members of the said Teamsters Union; that there are 20,958 si es 
on said petitions; that the persons signing those petitions did so freely 
and voluntarily of their own free will to join with me and the other pro- 
posed third party plaintiffs to seek the relief from this) Court which is 


sought in my third party complaint filed herein on August 27, 1959; that 


all of the petitions as aforementioned are presently physically located 
in the office of my attorney, J. Benjamin Simmons, Room 710, 1010 
Vermont Avenue, N.W., Washington, D. C. One of the said petitions 
aforementioned is attached hereto and made a part hereof and the other 
petitions are of like import; that I am in possession, custody and control 
of said petitions and I proffer them for filing in this cahse. 


/s/ Joseph Westenberg 
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COPY 
We, the undersigned rank and file members of Teamsters Local Union 
No. 25, of Boston, Massachusetts, approve the action taken by Joseph 
Westenberg seeking the removal of Martin O'Donoghue and Lawrence 
T. Smith as monitors and also for a convention of the International 
Brotherhood of Teamsters and consent to be joined as co-petitioners 
therein: 


LEDGER NO: NAME LEDGER NO. NAME 
756 Hugh V. Hamilton 
4050 John J. Curney 
1014 Rocco J. Popoluca 
7916 John H. Edwards 
3521 Hyman Flarherhey 
4000 John J. Wesley 
1136 Felix Comeau 
3797 Wilhelm Barrett 
5869 Joseph Schiller 
2979 Joe Connaughten 
204 Robert R. Monaghan 


[ Filed October 26, 1959] 


ORDER 
John Cunningham, one of the plaintiffs in the above-captioned 
cause having filed a petition seeking to remove Martin F. O'Donoghue 
as Chairman of the Board of Monitors and Lawrence T. Smith as Monitor, 
and both of said Monitors having filed oppositions and affidavits in respect 
thereto, and it appearing that when said petition to remove was called for 
a pre-trial hearing, counsel for said Cunningham waived his request for 
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a hearing on his petition and requested that the matters be considered 
on the petition and the opposition and reply affidavits thereto, and 
counsel for said Monitors having made a motion to dismiss, now there- 
fore, 

Upon consideration of the Motion to Dismiss, and the record of 
this case, and after hearing argument of counsel thereon, it is by the 
Court this 26th day of October, 1959, 

ORDERED that the petition of said Cunningham to remove Martin 
F, O'Donoghue as Chairman of the Board of Monitors and Lawrence 
T. Smith as Monitor, be and the same is hereby denied. 


/s/ F. Dickinson Letts 
Judge 
Seen: 


/s/ J. Benjamin Simmons 
Attorney for John Cunningham 


/s/ Herbert J. Miller, Jr., Appearing specially as Counsel 
for Martin F. O'Donoghue, Chairman of Board of Monitors 
and Lawrence T. Smith, Monitor 


[Filed November 10, 1959] 
ORDER 

Upon consideration of the amended Motion of Joseph Westenberg, 
Cyril Novotny, Carl H. Britts, Thomas Goad and James /Martin for 
leave to intervene as plaintiffs and file a third party complaint in the 
above-captioned case, and the opposition of the Board of Monitors 
thereto, and after hearing argument thereon by counsel, and it appear- 
ing that movants have failed to exhibit that their interests are inade- 
quately represented, or any other cause or reason for intervention as 
a matter of right, and it appearing that movants have likewise failed to 


exhibit circumstances which would cause the Court in its discretion to 


allow permissive intervention, and it further appearing that to allow 

permissive intervention would unduly delay and prejudice the adjudica- 
tion of the rights of the original parties, it is by the Court this 10th day 
of November, 1959, 
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ORDERED, that the Motion of Joseph Westenberg, et al. to 
intervene as plaintiffs and file a third party complaint be and the 
same is hereby denied. 

/s/ F. Dickinson Letts 
Seen: uueee 


/s/ J. Benjamin Simmons 
Attorney for Movants 


/s/ Thomas X. Dunn 
Appearing specially as 
Counsel for the Board of Monitors 


[ Filed November 18, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of November, 1959, that John 
Cunningham hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 26th 
day of October, 1959 in favor of Monitors Lawrence T. Smith and Martin 
F. O'Donoghue against said John Cunningham. 
/s/ J. Benjamin Simmons 


/s/ Jacques M. Schiffer, Attorneys 
for John Cunningham, Plaintiff 


[ Filed November 18, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of November, 1959, that 
Joseph Westenberg, Cyril Novotny, Carl H. Britts, Thomas Goad, and 
James Martin hereby appeal to the United States Court of Appeals for 


the District of Columbia from the judgment of this Court entered on the 

10th day of November, 1959 in favor of the Board of Monitors against 

said proposed intervenors and third party plaintiffs aforementioned. 
/s/ J. Benjamin Simmons 


/s/ Jacques M. Schiffer, Attorneys 
for Proposed Intervenors and 
Third Party Plaintiffs 


—————— 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CCLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant, John Cunningham, filed a Motion in the District 
Court, Civil Action 2361-57, entitled Cunningham et jal v. English et al, 
for the removal of Martin F. O'Donoghue and Lawrence T. Smith as 
Monitors (C.J.A. 22) which the Court overruled (C.J.A.46). A timely 
notice of appeal (C.J.A. 48) was filed after entry of the judgment below. 
This Court has jurisdiction by virtue of 28 U.S.C. 1291. 


1 
A Consolidated Joint Appendix (C.J.A.) in this case with No. 15,484 is 
pursuant to an Order of this Court dated January 19, 1960. 


STATEMENT OF THE CASE 


The order appealed from is another phase of a case which has been 
before this Court many times.! Since the instant case involves the issue 
of whether or not two Monitors should be removed based upon a conflict 
of interest, this Court is referred to its decision in English v. Cunning- 
ham (14,983) 106 U/S. App. D.C.__, 269.F. 2d 517 (June 10, 1959), as in 
that case this Court delineated the duties and responsibilities of the 
Monitors under the Consent Order (J.A. 58, No. 14,983)? and in that 
case a conflict of interest was involved with respect to Godfrey P. 
Schmidt, a Monitor ‘at that time. The issues in the present appeal paral- 
lel in some respects the issue in that case with respect to Monitor 
Schmidt. 


After Godfrey P. Schmidt resigned as a Monitor shortly after the 
decision rendered by this Court in the aforementioned case; his resigna- 
tion being contained in a letter addressed to Judge Letts (C.J.A.5), the 
said Godfrey P. Schmidt suggested the appointment as his successor of 
Lawrence T. Smith, who was then associated with Mr. Schmidt in the 
practice of law in the same offices in New York City. The fact that 
former Monitor Schmidt was in an apparent conflict of interest position 
as held by this Court; the fact that he suggested his associate, Lawrence 
T. Smith as a Monitor, and the said Lawrence T. Smith was later appointed 
a Monitor, carries ‘significance in the instant case. The conflict of inter- 
est with respect to Monitors O'Donoghue and Smith were presented to the 
trial court in the form of an affidavit executed by the appellant, John 
Cunningham (C.J.A:23). In said affidavit the Court will note that Mr. 
Cunningham set forth in detail the facts and circumstances to support 
his position with respect to the conflict of interest as to each of these 


—— 
In Nos. 14,983; 14,733; 14,889; 14,950; 15,033; 15,076; 15,236; 15,339. 


= References to the Joint Appendix in 14,983 are made pursuant to an Order 
of this Court dated January 19, 1960, authorizing such a reference. 
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Monitors. Mr. O'Donoghue, Chairman of the Board /of Monitors, filed 
a reply affidavit (C.J.A.39) wherein he admitted certain allegations 
made in the Cunningham affidavit and Monitor Smith likewise filed a 
reply affidavit wherein he admitted certain allegations contained in 
the Cunningham affidavit. 


It was the position of appellant in the trial court that based upon 
his affidavit and the reply affidavits of Monitors O'Donoghue and Smith, 
that they are in a conflict of interest position as a matter of law and 
should be removed as Monitors. 


STATEMENT OF POINTS 


That the Court erred as a matter of law and abused its discretion 


in overruling appellant's motion for the removal of Martin F. O'Donog- 


hue and Lawrence T. Smith as Monitors because of their conflict of 


interest. 


SUMMARY OF ARGUMENT 


The appellant in the trial court took the position that the associa- 
tions and affiliations of Monitors O'Donoghue and Smith created a 
conflict of interest such as would preclude them from acting objectively 
and impartially as officers of the court in their capacity as Monitors. 


ARGUMENT 


1. As to Martin F. O'Donoghue, Chairman, Board of Monitors. 

The appellant took the position in the trial court that the allega- 
tions made in his affidavit (C.J.A. 23, 26) and the admissions in the reply 
of Mr. O'Donoghue (C.J.A. 39) placed Mr. O'Donoghue in a conflict of 
interest position such as disqualified him as a Monitor. This Court, in 
the case of English v. Cunningham (No. 14,983), 106 U.S. App. D.C.__, 
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269 F..2d517, outlined the duties and responsibilities of a Monitor as 
officers of the Court. The appellant took the position before the trial 
court that the showing made by his affidavit and the reply affidavit by 
Mr. O'Donoghue showed on its face that Mr. O'Donoghue was in a con- 
flict of interest position such as disqualified him from serving as a 
Monitor. This Court is cognizant of the activities of Mr. O'Donoghue 
since he became Chairman of the Board of Monitors by virtue of the 
several appeals that have been before this Court and the manner in 
which he has projected himself into the internal affairs of this labor 
union, in a manner wholly out of proportion to the Consent Order. It 

is believed proper for the Court to consider all phases of this litigation 
since Mr. O'Donoghue became Chairman of the Board of Monitors in 
evaluating the position taken by the appellant that he should be removed 
by virtue of his conflict of interest. 


2, As to Monitor Lawrence T. Smith. 

The Cunningham affidavit (C.J.A.23); the reply affidavit of Monitor 
Smith (C.J.A. 35) and the fact that Monitor Smith was an associate in the 
law offices of former Monitor Schmidt and was recommended for appoint- 
ment as a Monitor by Schmidt (C.J.A.5) leads inescapably to the conclu- 
sion that Monitor Smith is in a conflict of interest position as disqualifies 
him as a Monitor. He is but the alter ego of former Monitor Schmidt. 


The records before this Court in this case; in No. 15,484 (Westen- 


berg et al v. English) and No. 15,339 (English v. Cunningham — dealing 
with employment of a law firm) show that Monitors O'Donoghue and Smith 


are acting in concert and in many respects in disregard of the other Moni- 
tor, Maher. Thus, the two Monitors involved in this case have adopted a 
course calculated or designed to have the effect of destroying or render- 
ing ineffective the Teamsters Union. This appellant-plaintiff never 
dreamed of such activity by the Monitors when he became a party to the 
Consent Order. For instance, the Consent Order promised a democratic 
election after one year (paragraph 7, J.A.62, No. 14,983), but such an 
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election is not even in the offing and two years have almost passed. 
This appellant has taken the position in the trial court, by filing a 


motion to dismiss the amended complaint, that the Labor-Management 


Reporting and Disclosure Act of 1959, now in full force and effect, has 
preempted the Court from proceeding further in this|equity case because 
the Congress has now provided a plain, adequate, and complete remedy 


at law. 


It is indeed significant that these appellees entirely ignore that 
legislation, and proceed to act as a grand jury in their so-called 
"housecleaning" crusade. If they instead had devoted their efforts to 
compliance with the Consent Order this union would by now have its 
duly elected officers and judicial supervision would have been terminat- 
ed. Instead of complying with the Consent Order these appellees are 
enmeshing the union and the courts in a wilderness where realistic 
thinking leads to the belief that appellant's union will be completely 
sacrificed. It cannot stand the mounting drain on its) treasury and the 
course these two Monitors have adopted on a long term basis. The 
Monitors have accomplished very, very little, but they have damaged 
the union greatly and this appellant feels they should be removed and 
successors appointed who will, with considerate speed, obtain a fair 
and democratic election as promised in the Consent Order, stop this 
drain on the treasury and get the union back to self-determination. 
Otherwise, the relief sought by this plaintiff-appellant at the outset 
and which he thought was obtained by the Consent Order turns out to 
be an instrument for the destruction of his union. | 


CONCLUSION 


The record herein and the other appeals that have been and are 
now before this Court show that the appellees are disqualified to serve 
as Monitors because their affiliations, background and activity collective- 


ly show a conflict of interest. If their removal is not required as a mat- 


ter of law, then the trial Court abused its discretion in refusing to remove 


them, and it is respectfully submitted that the said order should be 
reversed. 


Respectfully submitted, 


J. BENJAMIN SIMMONS 
1010 Vermont Avenue 
Washington 5, D. C. 

JACQUES M. SCHIFFER 


32 Broadway 
New York 4, New York 


Counsel for Appellant 
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(i) 
QUESTION PRESENTED 


The appellees believe the questions presented are 
(1) whether appellant Cunningham was entitled as a mat- 
ter of law to the removal of two officers of the district 
court because of alleged conflicts of interest and 
(2) whether the district court abused its discretion in 


denying Cunningham's motion to remove these officers, 


QUESTION PRESENTED 

STATEMENT OF THE CASE 
Background of the Proceeding 
The Instant Proceeding 

STATUTES OR RULES INVOLVED 

ARGUMENT 
Summary Of Argument 
The District Court Correctly Held That Chairman 
O'Donoghue And Monitor Smith Were Not ois paras 
"As A Matter Of Law" 


Il. Cunningham Has Not Shown That The District Court 
Abused Its Discretion In Denying His Motion 


CONCLUSION 
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APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


This is an appeal from an order of the United States District Court 
for the District of Columbia denying appellant Cunningham's motion to 
remove Chairman Martin F. O'Donoghue and Monitor Lawrence T. Smith, 


court officers appointed under the provisions of the consent decree ap- 
proved by this Court in English v. Cunningham, 106 App. D.C, __» 269 
F, 2d 517 (1959), cert. denied, 361 U.S. 897, 905 (1959). See also 
Cunningham v. English, 106 App. D.C. __, 269 F. 24/539 (1959), cert, 
denied, 361 U.S. 897, 905 (1959), rehearing denied, 28'U.S.L. Week 
3227 (Jan. 25, 1960). 


2 
STATEMENT OF THE CASE 


Background of the Proceeding 


On January 31, 1958, the parties to this proceeding, including ap- 
pellant Cunningham, agreed to a consent decree establishing the frame- 
work for judicially supervised correction of financial and election abuses 
on the part of officers of the Teamsters Union. The original complaint 
in this case was filed on September 19, 1957, and alleged, in essence, 
numerous and substantial violations of the Teamster constitution by the 


defendant union Officers, After three weeks of trial publicly airing the 


misdeeds of Teamster officers, the defendants consented by way of com- 
promise to the entry of an interim decree charging them with a number 
of cUligaticnzs covering democratic elections and honest management of 
union funds in return for their being allowed to take office provisionally. 


To facilitate the district court's implementation of these judicially 
approved objectives, Paragraph 2 of the consent decree provided for the 
creation of a Board of Monitors to be comprised of three persons nomi- 
nated by the parties, but appointed by the court. Paragraph 3 sets forth 
the Board's general function "to insure the enforcement and protection 
of all rights of the individual members and subordinate bodies" of the 
union under the consent decree. As subsequently delineated by this 
Court, the Board of Monitors would "make recommendations * * * in 
areas where the defendants have substantive obligations under the con- 
sent decree. * * * If * * * defendants fail to comply in any significant 
respect with their obligations * * * the Monitors may so report to the 
court. * * * The court itself, after due opportunity for defendants to 
be heard, may issue orders within the scope of the consent decree." 
English v. Cunningham, 269 F. 24517, 522-23. 


Paragraph 2 of the consent decree, a restatement of applicable 
law, also provided that "as officers of the Court" the Monitors are 
"subject to removal by [ the district court] in the exercise of its discre- 
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tion for any cause and are subject * * * to supervision and direction of 
the Court in performing these duties." 


The Instant Proceeding 


The case at bar is an appeal by John Cunningham, one of the 
original 13 plaintiffs, who has since quit the others apparently because 
he has become dissatisfied with the objectives of the consent decree. 
For this is not Cunningham's first attempt to nullify the consent decree 
and thwart its implementation, notwithstanding his invocation of the 
jurisdiction of the district court as one of the original plaintiffs, his 
initial endorsement of the decree, and his subsequent reliance on the 
decree to regain his membership in Teamster Local 584. Among other 
things, he has tried, unsuccessfully, to invalidate the consent decree 
because of an alleged lack of formal notice to third parties prior to the 
decree's entry under Rule 23(c) of the Federal Rules of Civil Procedure. 
Cunningham v. English, 106 App. D.C. __» 269 F, 24 539 (1959), cert. 
denied, 361 U.S. 897, 905 (1959), rehearing denied, 28 U.S.L. Week 
3227 (Jan. 25, 1960). Perhaps some explanation for |his turnabout can 
be found in the sworn testimony adduced before a Committee of Congress 
that the defendant Hoffa has been functioning as Cunningham's exchequer. 
Hearings before the Senate Select Committee on Improper Activities in 
the Labor or Management Field, 86th Cong., 1st Sess, pt. 43, 16123-78 
(1959). 


Unsuccessful in his effort to invalidate the consent decree itself, 
Cunningham filed a motion with the district court on September 2, 1959, 
asking for the removal of Chairman Martin F. O'Donoghue? and Monitor 
Lawrence T. Smith? because of alleged interests which conflicted with 


s Mr. O'Donoghue succeeded Nathan Cayton, the Board of Monitors' first Chair- 
man, on May 27, 1958, over one and one-half years before thijs motion was filed. 
(JA 2) 


2 Mr. Smith, successor to Monitor Godfrey P. Schmidt, was appointed by the 
district court on July 13, 1959. (JA 35) 
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their status as court officers charged with important responsibilities 
under the consent decree. (JA 22) Attached to the motion was an af- 
fidavit in which Cunningham detailed his charges against each Monitor. 
(JA 23, 26) Shortly thereafter, Cunningham filed another pleading which 
incorporated this affidavit and leveled additional but far more intemperate 
charges against Chairman O'Donoghue and Monitor Smith. (JA 30). The 
tenor of this subsequent pleading was such that it was ordered stricken 

by the district court. 


On September 24, 1959, Chairman O'Donoghue and Monitor Smith 
filed their oppositions and supporting affidavits denying substantially all 
of Cunningham's charges. (JA 34, 38) As to those few allegations which 
were admitted, the Monitors made it clear that the district court and the 
parties had been fully apprised of the underlying facts prior to their ap- 
pointment to the Board. (JA 35-37, 39-40) In addition, the Monitors 
related that business arrangements or employments which might have 
adversely affected the exercise of their responsibilities as officers of 
the court had been terminated before they accepted the burden of the 


monitorship. (Ibid.) 


Emphasizing) that Cunningham knew the true facts with respect to 
his unfounded charges before they were filed, the Monitors affirmed 
their good faith intention to discharge the duties of the monitorship fairly 
and impartially. (JA 37, 40) The district court was requested to hold a 
hearing on the motion at an early date, reflecting the Monitors' desire 
in view of Cunningham's accusations to have their actions publicly tested 
by the standards of conduct governing court officers. (JA 34, 38) 


At a pretrial conference on October 12, 1959, held at the Monitors’ 
request, Cunningham elected to forego a public hearing. Instead, 
Cunningham chose to submit his case on the affidavit that accompanied 
his motion and the Monitors' counter affidavits, and argued at the same 
time that he should prevail "as a matter of law." (JA 42) The district 
court rejected this legal theory and declared that its course was "crystal 
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clear. The motion for the removal of Monitors O'Donoghue and Smith 
will be dismissed.''® (cf. JA 43) 


On October 26, 1959, the court entered a formal order denying 
Cunningham's motion. (JA 46) This appeal followed! 


STATUTES OR RULES INVOLVED 


There are no statutes or rules involved in this appeal. 


ARGUMENT 


Summary of Argument 


The district court properly rejected another of |Cunningham's 
efforts to defeat realization of the consent decree's objectives to which 
he once subscribed. Having failed to invalidate the consent decree itself, 
Cunningham then sought the removal of the court officers whose function 
was to insure enforcement and protection of the Teamster membership's 
rights under the decree to honest elections and honest handling of union 
funds. Not only are his charges of conflict of interest against the Moni- 
tors unfounded and belied by sworn statements, but Cunningham's legal 
premise for their removal is invalid. 


Cunningham asserts automatic disqualification of Chairman 
O'Donoghue and Monitor Smith because his allegations against them 
"parallel in some respects" former Monitor Schmidt's conflict of 
interest. The basic assumption underlying this argument is that Monitor 


3 This portion of the record, appearing at page 15 of the transcript of the hear- 
ing on Cunningham's motion, was inadvertently omitted from the consolidated joint 
appendix. An appropriate motion under Court Rule 16(f) hasbeen filed for the 
incorporation of this matter into the consolidated joint appendix. 
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Schmidt was disqualified "as a matter of law" because of that conflict 
when it is abundantly clear this Court held that the removal of Monitor 
Schmidt was a matter for "the appointing court in the exercise of a 
sound discretion" — a discretion which the district court clearly did 
not abuse here. 


I 


THE DISTRICT COURT CORRECTLY HELD THAT 
CHAIRMAN O'DONOGHUE AND MONITOR SMITH 
WERE NOT DISQUALIFIED "AS A MATTER OF LAW" 


After an examination of the pleadings upon which Cunningham 
elected to rest his case, the district court denied the motion requesting 
the ouster of Chairman O'Donoghue and Monitor Smith "as a matter of 
law." (JA 42) 


In view of the modest brief filed by the appellant, it is difficult to 
make out the precise legal basis for his claim of error in this Court. 
Essentially, Cunningham's argument comes down to the proposition that 
since his allegations "parallel in some respects" former Monitor 
Schmidt's conflict of interest, a like conflict exists in the case of 
Chairman O'Donoghue and Monitor Smith which disqualifies them and 
requires their removal from office "as a matter of law." (App. Br. p. 2) 


There is clearly no actual similarity or parallelism between his 
allegations against Monitors O'Donoghue and Smith on the one hand, and 
Monitor Schmidt's conflict of interest on the other, although it is evident 
that Cunningham tried to pattern his charges here after Schmidt's con- 


flict of interest as detailed by this Court in English v. Cunningham, 269 
F.2d 517, 526. Not only is the attempted comparison unfounded and 
belied by appellees' sworn statements, but Cunningham's underlying 


legal reasoning is invalid. 
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Manifestly, Cunningham has misread this Court's decision as 
to the consequences of Monitor Schmidt's conflict of interest. The 
Court did not rule, as Cunningham suggests, that Schmidt was disquali- 
fied "as a matter of law" — but rather, "Whether the conflict of interest 
which was shown disqualifies him as a Monitor is a matter to be deter- 
mined initially by the appointing court in the exercise jof a sound discre- 
tion.” English v. Cunningham, 269 F.2d 517, 526. 


That ruling accords both with the text of Paragraph 2 of the 
consent decree which places the removal of Monitors in the discretion 
of the district court and with the historic principles which govern the 
appointing court's supervision of its own officers, an area long ago 
declared by this Court to be "very much" "within the discretion of the 
court, and hence will very rarely be interfered with by an appellate 
court." Jenkins v. Purcell, 29 App. D.C. 209, 213 (1907).* And these 
are principles which apply to a "judicial officer, whether he be a judge, 
master, referee, or receiver," or monitor, In re Volland, 69 F. 2d 475, 
476 (7th Cir. 1934), for "no untoward legal significance attaches to the 
designation.” English v. Cunningham, 269 F.2d 517, 521. 


Simply put, Cunningham's argument is a non sequitur. For even 
assuming that his allegations here are tantamount to Monitor Schmidt's 
conflict of interest, which they are not, appellees’ removal from office 
does not follow "as a matter of law," but is for "the appointing court in 
the exercise of a sound discretion." English v. Cunningham, 269 F.2d 
517, 526. Faced with a motion which was based upon a fundamental 
misconception as to the latitude allowed a court in supervising its own 
officers, the court below understandably concluded that its course was 
"crystal clear." 


. See also Milwaukee & Minn. R.R. Co. v. Howard, 70 U.S. (3 Wall.) 252 (1866); 
Milwaukee & Minn. R.R. Co. v. Soutter, 68 U.S. (1 Wall.) 616 (1864); Woodford v. 
Cosden & Co., 289 Fed. 67, 68-9 (8th Cir. 1923). 


II 


CUNNINGHAM HAS NOT SHOWN THAT THE DISTRICT COURT 
ABUSED ITS DISCRETION IN DENYING HIS MOTION 
Although Cunningham's modest brief does not justify extended 
reply, some of his specific allegations warrant brief comment. 


As to Chairman O'Donoghue, Cunningham's first and foremost 
allegation is that the Chairman briefly represented the defendant Team- 
sters Union before his appointment to the Board of Monitors by the 
district court. (JA .26) However, Cunningham omits to mention that 
Chairman O'Donoghue's representation of the defendant Union was 
limited and formal in nature; he also fails to disclose that the district 
court and the parties were fully informed of the actual facts prior to 
his appointment. (JA .39) Indeed, confirming its propriety, Mr. 
O'Donoghue was urged by the Union's counsel to accept the appointment, 
and it was the defendant Union, if anyone, that might have had reason to 
object. (Ibid.) 


Equally misleading is Cunningham's endeavor to make it appear 
that substantial ties exist between Monitor Smith and former Monitor 
Schmidt as to whom this Court found a conflict of interest. (JA . 23-6) 
Again, Cunningham neglects to disclose that the district court and the 
parties were apprised of the true facts, and also that Monitor Smith 
severed any ties he may have once had with Schmidt and has declared 
his intention not to resume them. (JA. 36) 


Stripped of their innuendoes, Cunningham's allegations reveal 
that he is essentially complaining about Chairman O'Donoghue's and 


Monitor Smith's extensive experience and background in labor law as 
grounds for their removal. (cf. JA 27) Under his view, only tyros and 
the ignorant would be qualified to act as court officers, thus defeating 
their very function to assist the court in enforcing and carrying into 
effect judicial decrees by making their experience "'a .andicap instead 
of an advantage." Federal Trade Commission v. Cement Institute, 333 
U.S. 683, 700-03 (1948). 
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From any realistic point of view, particularly in the context of 
this complex proceeding which concerns a labor union, it was precisely 
their expertness in labor matters that qualified them for office in the 
first place. As aptly expressed by one court some vears ago in reject- 
ing a similar contention: 


"it was necessary that some practical man + 
some man who was acquainted with the practi- 
cal workings of the asphalt business — should 
take charge of the 69 or 89 subsidiary compan- 
ies which composed this corporation, the stock 
of which was held by this National Asphalt 
Company; somebody should be appointed receiver 
who understood the details of the workings lof 
these companies, in order that the business might 
be carried on and the assets conserved." nd 


Title & Trust Co. v. Asphalt Co. of Ameri 120 
Fed. 996, 997 (C.C.D.N.J. 1902). 


The court accordingly refused to remove the receiver who had previously 


been an officer of one of the corporations in receivership. Similarly here, 
it was necessary that experienced and practical men assist the district 
court as its officers so that the defendants’ obligations under the consent 
decree could be effectively enforced and the decree's joverall objectives 
soon realized. 


Also without merit is Cunningham's plaint as to) what he calls "the 
activities of Mr. O'Donoghue since he became Chairman of the Board of 
Monitors." (App. Br. p.4) Evidently Cunningham is displeased with the 
Chairman's vigorous administration of the consent decree and active 
defense of the district court's orders enforcing the decree, for he has 
not shown any acts of misconduct, intentional or unintentional, actual or 
potential.° But it would be a strange doctrine indeed that transformed a 
court officer's effective exercise of his appointed responsibilities into 
grounds for removal from office. 


° In fact, this chameleonic pleader vouchsafed the "integrity, character [and] 
fitness" of Chairman O'Donoghue as to whom he had "no complaint whatsoever" 
a short time ago. (J A 3) 


10 


Even with the advantage of hindsight which makes it "a great 
deal easier to look back and find faults than it is to guard in advance 
against mistakes,'' Cunningham has utterly failed to impugn either the 
judgment or the purpose of the Chairman or Monitor Smith. Clark v. 


Central R.R. & Banking Co., 66 Fed. 16, 21 (C.C.E.D. Ga. 1893). 


"There is no evidence of any corruption or intentional misconduct." 
Ibid. On the contrary, "There is evidence of deep interest and concern 
in the welfare of the interests committed to [their] management." Ibid. 


In sum, Cunningham has fallen far short of the showing required 
by appellate courts before they will overturn decisions by district 
courts "in the exercise of a sound discretion," particularly with respect 
to the supervision of their officers which is "very much a matter within 
the discretion” of the appointing court. Jenkins y. Purcell, 29 App. 
D.C. 209, 213 (1907). 


The court’s judgment below was not exercised "arbitrarily or 
wilfully, but with vegard to what is right and equitable under the circum- 
stances and the law, and directed by the reason and conscience of the 
judge to a just result." Langnes v. Green, 282 U.S. 531, 541 (1931). 

Nor is the result reached "arbitrary, fanciful, or clearly unreasonable." 
United States v. McWilliams, 82 App. D.C. 259, 261, 163 F.2d 695, 697 
(1947). To the contrary, the court's decision is eminently reasonable 
and sensible. 


CONCLUSION 
The decision below is manifestly correct and should be affirmed. 
Respectfully submitted, 


HERBERT J. MILLER, JR. 


JOSEPH DuCOEUR 
of 
Kirkland, Ellis, Hodson, Chaffetz 
& Masters 
February 26, 1960 800 World Center Building 
Washington 6, D. C. 
Attorneys for Appellees 


